
 

 

Definitions Under California Law 

Violations of California law constitute University policy violations and University policy 

violations also may constitute a violation of California law.  Note the following definitions under 

the California Penal Code:  

Rape  

California Penal Code Section 261 (relevant excerpts) 

 
(a) Rape is an act of sexual intercourse accomplished with a person not the spouse of the 
perpetrator, under any of the following circumstances: 

 
 (1) Where a person is incapable, because of a mental disorder or developmental or physical 
disability, of giving legal consent, and this is known or reasonably should be known to the person 
committing the act.  
     
 (2) Where it is accomplished against a person's will by means of force, violence, duress, 
menace, or fear of immediate and unlawful bodily injury on the person or another. 
     
 (3) Where a person is prevented from resisting by any intoxicating or anesthetic substance, or 
any controlled substance, and this condition was known, or reasonably should have been known 
by the accused. 
     
 (4) Where a person is at the time unconscious of the nature of the act, and this is known to the 
accused. As used in this paragraph, "unconscious of the nature of the act" means incapable of 
resisting because the victim meets any one of the following conditions: 
     
 (A) Was unconscious or asleep. 
     
 (B) Was not aware, knowing, perceiving, or cognizant that the act occurred. 
  
 (C) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of 
the act due to the perpetrator's fraud in fact. 
  
 (D) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of 
the act due to the perpetrator's fraudulent representation that the sexual penetration served a 
professional purpose when it served no professional purpose. 
  
 (5) Where a person submits under the belief that the person committing the act is someone 
known to the victim other than the accused, and this belief is induced by any artifice, pretense, or 
concealment practiced by the accused, with intent to induce the belief. 
  
 (6) Where the act is accomplished against the victim's will by threatening to retaliate in the 
future against the victim or any other person, and there is a reasonable possibility that the 
perpetrator will execute the threat. As used in this paragraph, "threatening to retaliate" means a 
threat to kidnap or falsely imprison, or to inflict extreme pain, serious bodily injury, or death. 
  



 

 

 (7) Where the act is accomplished against the victim's will by threatening to use the authority 
of a public official to incarcerate, arrest, or deport the victim or another, and the victim has a 
reasonable belief that the perpetrator is a public official. As used in this paragraph, "public official" 
means a person employed by a governmental agency who has the authority, as part of that position, 
to incarcerate, arrest, or deport another. The perpetrator does not actually have to be a public 
official. 
 
(b) As used in this section, "duress" means a direct or implied threat of force, violence, danger, or 
retribution sufficient to coerce a reasonable person of ordinary susceptibilities to perform an act 
which otherwise would not have been performed, or acquiesce in an act to which one otherwise 
would not have submitted. The total circumstances, including the age of the victim, and his or her 
relationship to the defendant, are factors to consider in appraising the existence of duress. 
 
(c) As used in this section, "menace" means any threat, declaration, or act which shows an intention 
to inflict an injury upon another. 
 

Consent for Prosecution of Penal Code Violations 

California Penal Code Section 261.6 
 
In prosecutions under Section 261, 262, 286, 288a, or 289, in which consent is at issue, "consent" 
shall be defined to mean positive cooperation in act or attitude pursuant to an exercise of free will. 
The person must act freely and voluntarily and have knowledge of the nature of the act or 
transaction involved.   
 
A current or previous dating or marital relationship shall not be sufficient to constitute consent 
where consent is at issue in a prosecution under Section 261, 262, 286, 288a, or 289. 
 
Nothing in this section shall affect the admissibility of evidence or the burden of proof on the issue 
of consent. 
 
[Note that California Education Code Section 67386 sets forth an “affirmative consent” standard 
that must be applied in university policies addressing sexual assault, domestic violence, dating 
violence, and stalking.] 
 
Statutory Rape 

California Penal Code Section 261.5 (relevant excerpts) 
 
(a) Unlawful sexual intercourse is an act of sexual intercourse accomplished with a person who is 
not the spouse of the perpetrator, if the person is a minor. For the purposes of this section, a "minor" 
is a person under the age of 18 years and an "adult" is a person who is at least 18 years of age. 
 
(b) Any person who engages in an act of unlawful sexual intercourse with a minor who is not more 
than three years older or three years younger than the perpetrator, is guilty of a misdemeanor. 
 
(c) Any person who engages in an act of unlawful sexual intercourse with a minor who is more 
than three years younger than the perpetrator is guilty of either a misdemeanor or a felony, and 



 

 

shall be punished by imprisonment in a county jail not exceeding one year, or by imprisonment 
pursuant to subdivision (h) of Section 1170. 
 
(d) Any person 21 years of age or older who engages in an act of unlawful sexual intercourse with 
a minor who is under 16 years of age is guilty of either a misdemeanor or a felony, and shall be 
punished by imprisonment in a county jail not exceeding one year, or by imprisonment pursuant 
to subdivision (h) of Section 1170 for two, three, or four years. 
 
Incest 

California Penal Code Section 285 

 

Persons being within the degrees of consanguinity within which marriages are declared by law to 
be incestuous and void, who intermarry with each other, or who being 14 years of age or older, 
commit fornication or adultery with each other, are punishable by imprisonment in the state prison. 
 
Domestic Violence and Dating Violence 

California Penal Code Section 13700 (relevant excerpts) 

 
(a) "Abuse" means intentionally or recklessly causing or attempting to cause bodily injury, or 
placing another person in reasonable apprehension of imminent serious bodily injury to himself 
or herself, or another.  
 
(b) "Domestic violence" means abuse committed against an adult or a minor who is a spouse, 
former spouse, cohabitant, former cohabitant, or person with whom the suspect has had a child or 
is having or has had a dating or engagement relationship. For purposes of this subdivision, 
"cohabitant" means two unrelated adult persons living together for a substantial period of time, 
resulting in some permanency of relationship. Factors that may determine whether persons are 
cohabiting include, but are not limited to, (1) sexual relations between the parties while sharing 
the same living quarters, (2) sharing of income or expenses, (3) joint use or ownership of property, 
(4) whether the parties hold themselves out as husband and wife, (5) the continuity of the 
relationship, and (6) the length of the relationship. 
 

Sexual Battery 

California Penal Code Section 243.4  
 
(a) Any person who touches an intimate part of another person while that person is unlawfully 
restrained by the accused or an accomplice, and if the touching is against the will of the person 
touched and is for the purpose of sexual arousal, sexual gratification, or sexual abuse, is guilty of 
sexual battery. A violation of this subdivision is punishable by imprisonment in a county jail for 
not more than one year, and by a fine not exceeding two thousand dollars ($2,000); or by 
imprisonment in the state prison for two, three, or four years, and by a fine not exceeding ten 
thousand dollars ($10,000).     
 
(b) Any person who touches an intimate part of another person who is institutionalized for medical 
treatment and who is seriously disabled or medically incapacitated, if the touching is against the 
will of the person touched, and if the touching is for the purpose of sexual arousal, sexual 



 

 

gratification, or sexual abuse, is guilty of sexual battery. A violation of this subdivision is 
punishable by imprisonment in a county jail for not more than one year, and by a fine not exceeding 
two thousand dollars ($2,000); or by imprisonment in the state prison for two, three, or four years, 
and by a fine not exceeding ten thousand dollars ($10,000). 
 
(c) Any person who touches an intimate part of another person for the purpose of sexual arousal, 
sexual gratification, or sexual abuse, and the victim is at the time unconscious of the nature of the 
act because the perpetrator fraudulently represented that the touching served a professional 
purpose, is guilty of sexual battery. A violation of this subdivision is punishable by imprisonment 
in a county jail for not more than one year, and by a fine not exceeding two thousand dollars 
($2,000); or by imprisonment in the state prison for two, three, or four years, and by a fine not 
exceeding ten thousand dollars ($10,000). 
 
(d) Any person who, for the purpose of sexual arousal, sexual gratification, or sexual abuse, causes 
another, against that person's will while that person is unlawfully restrained either by the accused 
or an accomplice, or is institutionalized for medical treatment and is seriously disabled or 
medically incapacitated, to masturbate or touch an intimate part of either of those persons or a third 
person, is guilty of sexual battery. A violation of this subdivision is punishable by imprisonment 
in a county jail for not more than one year, and by a fine not exceeding two thousand dollars 
($2,000); or by imprisonment in the state prison for two, three, or four years, and by a fine not 
exceeding ten thousand dollars ($10,000). 
 
(e)  (1) Any person who touches an intimate part of another person, if the touching is against the 
will of the person touched, and is for the specific purpose of sexual arousal, sexual gratification, 
or sexual abuse, is guilty of misdemeanor sexual battery, punishable by a fine not exceeding two 
thousand dollars ($2,000), or by imprisonment in a county jail not exceeding six months, or by 
both that fine and imprisonment. However, if the defendant was an employer and the victim was 
an employee of the defendant, the misdemeanor sexual battery shall be punishable by a fine not 
exceeding three thousand dollars ($3,000), by imprisonment in a county jail not exceeding six 
months, or by both that fine and imprisonment. Notwithstanding any other provision of law, any 
amount of a fine above two thousand dollars ($2,000) which is collected from a defendant for a 
violation of this subdivision shall be transmitted to the State Treasury and, upon appropriation by 
the Legislature, distributed to the Department of Fair Employment and Housing for the purpose of 
enforcement of the California Fair Employment and Housing Act (Part 2.8 (commencing with 
Section 12900) of Division 3 of Title 2 of the Government Code), including, but not limited to, 
laws that proscribe sexual harassment in places of employment. However, in no event shall an 
amount over two thousand dollars ($2,000) be transmitted to the State Treasury until all fines, 
including any restitution fines that may have been imposed upon the defendant, have been paid in 
full.    
 (2) As used in this subdivision, "touches" means physical contact with another person, whether 
accomplished directly, through the clothing of the person committing the offense, or through the 
clothing of the victim.  
 
(f) As used in subdivisions (a), (b), (c), and (d), "touches" means physical contact with the skin of 
another person whether accomplished directly or through the clothing of the person committing 
the offense. 



 

 

 
(g) As used in this section, the following terms have the following meanings: 

(1) "Intimate part" means the sexual organ, anus, groin, or buttocks of any person, and the 
breast of a female. 

 (2) "Sexual battery" does not include the crimes defined in Section 261 or 289. 
 (3) "Seriously disabled" means a person with severe physical or sensory disabilities. 
 (4) "Medically incapacitated" means a person who is incapacitated as a result of prescribed 

sedatives, anesthesia, or other medication. 
 (5) "Institutionalized" means a person who is located voluntarily or involuntarily in a hospital, 

medical treatment facility, nursing home, acute care facility, or mental hospital. 
 (6) "Minor" means a person under 18 years of age. 
 
(h) This section shall not be construed to limit or prevent prosecution under any other law which 
also proscribes a course of conduct that also is proscribed by this section. 
 
(i) In the case of a felony conviction for a violation of this section, the fact that the defendant was 
an employer and the victim was an employee of the defendant shall be a factor in aggravation in 
sentencing. 
 
(j) A person who commits a violation of subdivision (a), (b), (c), or (d) against a minor when the 
person has a prior felony conviction for a violation of this section shall be guilty of a felony, 
punishable by imprisonment in the state prison for two, three, or four years and a fine not exceeding 
ten thousand dollars ($10,000). 
 
Stalking 

California Penal Code Section 646.9 (relevant excerpts) 
 
(a) Any person who willfully, maliciously, and repeatedly follows or willfully and maliciously 
harasses another person and who makes a credible threat with the intent to place that person in 
reasonable fear for his or her safety, or the safety of his or her immediate family is guilty of the 
crime of stalking, punishable by imprisonment in a county jail for not more than one year, or by a 
fine of not more than one thousand dollars ($1,000), or by both that fine and imprisonment, or by 
imprisonment in the state prison. 
 
(b) Any person who violates subdivision (a) when there is a temporary restraining order, 
injunction, or any other court order in effect prohibiting the behavior described in subdivision (a) 
against the same party, shall be punished by imprisonment in the state prison for two, three, or four 
years. 
… 
(e) For the purposes of this section, "harasses" means engages in a knowing and willful course of 
conduct directed at a specific person that seriously alarms, annoys, torments, or terrorizes the 
person, and that serves no legitimate purpose. 
 
(f) For the purposes of this section, "course of conduct" means two or more acts occurring over a 
period of time, however short, evidencing a continuity of purpose. Constitutionally protected 
activity is not included within the meaning of "course of conduct." 



 

 

 
(g) For the purposes of this section, "credible threat" means a verbal or written threat, including 
that performed through the use of an electronic communication device, or a threat implied by a 
pattern of conduct or a combination of verbal, written, or electronically communicated statements 
and conduct, made with the intent to place the person that is the target of the threat in reasonable 
fear for his or her safety or the safety of his or her family, and made with the apparent ability to 
carry out the threat so as to cause the person who is the target of the threat to reasonably fear for 
his or her safety or the safety of his or her family. It is not necessary to prove that the defendant 
had the intent to actually carry out the threat. The present incarceration of a person making the 
threat shall not be a bar to prosecution under this section. Constitutionally protected activity is not 
included within the meaning of "credible threat." 
 
(h) For purposes of this section, the term "electronic communication device" includes, but is not 
limited to, telephones, cellular phones, computers, video recorders, fax machines, or pagers. 
"Electronic communication" has the same meaning as the term defined in Subsection 12 of Section 
2510 of Title 18 of the United States Code. 
… 
(l) For purposes of this section, "immediate family" means any spouse, parent, child, any person 
related by consanguinity or affinity within the second degree, or any other person who regularly 
resides in the household, or who, within the prior six months, regularly resided in the household.  
 

 


